
In 2022, the Biden administration proposed a rule change that was formally adopted by the IRS in December to address 

the long maligned “family glitch,” in the ACA. The “family glitch” refers to the gap in the ACA that based a family’s 

eligibility for premium subsidies solely on whether employer-sponsored coverage met the minimum essential value and 

was affordable for the employee only, even if it was not affordable for the entire family. This meant that the simple act of 

making coverage available to spouses and dependents, regardless of whether or not it was affordable by ACA standards, 

would automatically disqualify the employee’s family from being considered for ACA subsidies on the marketplace.

The recently released rules address this shortcoming and will provide financial relief for an estimated 5 million people. In 

short, the new fix eliminates the “glitch” by basing affordability for family members on whether the cost of family coverage 

exceeds 9.12% (for 2023) of household income. 

FIXING THE 'FAMILY GLITCH'
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This rule change affects families applying for coverage effective in 2023 and beyond

There will now be a separate affordability determination for the employees – based on employee-only 

coverage – and for family members – based on the total cost of family coverage. It will be possible for an 

employee’s coverage to be considered affordable while the family coverage is considered unaffordable. In 

this situation the employee would be ineligible for any subsidies but the family members may be eligible 

under the new rule.  

The cost to cover a non-dependent family member – i.e. a young adult staying on their parents’ plan until 

age 26 but no longer a tax dependent – will not be taken into account when determining the affordability of 

family coverage. 

The Employer Mandate is not affected by this new fix. Employers are still only required to provide 

affordable coverage to the employee and are not required to contribute towards the cost of dependent 

coverage. The mandate penalty will only be triggered when an employee’s coverage is unaffordable, and 

they receive a subsidy on the marketplace.

KEY TAKEAWAYS FOR EMPLOYERS
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With the ACA Marketplace open enrollment traditionally taking place between November and January, employees whose 

employer-sponsored plans renewed outside of this window would be unable to drop coverage and take advantage of this 

new opportunity for subsidies. To address this and support the new rule, the IRS released Notice 2022-41.

Under this rule employers can now allow employees’ dependents to revoke their healthcare plan election outside of 

an open enrollment or qualifying event so long as the dependent is doing so to enroll in a qualifying health plan on the 

marketplace that will take effect immediately following the last day of employer coverage. This notice is not a requirement, 

but simply permits employers to allow this activity if they so wish. Employers who do intend to allow employees to take 

advantage of this opportunity will need to amend their Section 125 plan document accordingly. 
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